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A.  Historical Introduction
1  The right to vote was included in early declarations of rights (→ bill of rights). The 
English → Bill of Rights (1689) stated that ‘election of members of Parliament ought to be 
free’ (→ elections), while the Declaration of Rights (1776) made by the representatives of 
the good people of Virginia provided:

VI.
That elections of members to serve as representatives of the people, in assembly 
ought to be free; and that all men, having sufficient evidence of permanent common 
interest with, and attachment to, the community, have the right of suffrage and 
cannot be taxed or deprived of their property for public uses without their own 
consent or that of their representatives so elected, nor bound by any law to which 
they have not, in like manner, assembled for the public good.

2  Similarly, the → French Declaration of the Rights of Man and of the Citizen (1789), set by 
France’s National Constituent Assembly, established, at its Article 6, that:

The law is the expression of the general will. All the citizens have the right of 
contributing personally or through their representatives to its formation. It must be 
the same for all, either that it protects, or that it punishes. All the citizens, being 
equal in its eyes, are equally admissible to all public dignities, places, and 
employments, according to their capacity and without distinction other than that of 
their virtues and of their talents.

3  The extraordinary importance of this right has been highlighted in different latitudes and 
→ legal cultures. In the doctrinal field, Rousseau argued in The Social Contract in 1762 that 
the right to vote was one that no one can take away from citizens. Madison stated in The 
Federalist that voting is an essential element of a Republican government (Madison 
‘Federalist No. 52’). In the case law, the → Supreme Court of the United States in Yick Wo v 
Hopkins (1886) (US) held that ‘the political franchise of voting’ is ‘a fundamental political 
right, because preservative of all rights’. Several decades later, in Reynolds v Sims (1964) 
(US), that Court recalled that ‘no right is more precious in a free country than that of 
having a voice in the election of those who make the laws under which, as good citizens, we 
must live. Other rights, even the most basic, are illusory if the right to vote is undermined’.

4  The → Supreme Court of Canada (Cour suprême du Canada), in Sauvé v Attorney General 
of Canada (2002) (Can), considered that the right to vote was fundamental to → democracy 
and the → rule of law, and that it could not be lightly set aside. In August and Anor v 
Electoral Commission and ors (1999) (S Afr), the → Constitutional Court of South Africa 
held that the right to vote, by its very nature, implied positive obligations upon the 
legislature and the executive and that the Electoral Act had to be interpreted in a way that 
gave effect to constitutional declarations, guarantees, and responsibilities.

B.  The International Recognition of the Right to Vote
5  The right to vote is recognized in the most important global and regional treaties. 
According to Article 21 of the → Universal Declaration of Human Rights (1948):

(1)  Everyone has the right to take part in the government of his country, 
directly or through freely chosen representatives.
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(2)  Everyone has the right of equal access to public service in his country.

(3)  The will of the people shall be the basis of the authority of government; 
this will shall be expressed in periodic and genuine elections which shall be by 
universal and equal suffrage and shall be held by secret vote or by equivalent 
free voting procedures.

6  This assertion aligns with Article 25 of the → International Covenant on Civil and Political 
Rights (1966):

every citizen shall have the right and the opportunity, without any of the distinctions 
mentioned in Article 2 and without unreasonable restrictions:

(a)  To take part in the conduct of public affairs, directly or through freely 
chosen representatives;

(b)  To vote and to be elected at genuine periodic elections which shall be by 
universal and equal suffrage and shall be held by secret ballot, guaranteeing 
the free expression of the will of the electors;

(c)  To have access, on general terms of equality, to public service in his 
country.

7  In Europe, Article 3 of the Protocol to the Convention for the Protection of Human Rights 
and Fundamental Freedoms provides for the right to free elections: ‘the High Contracting 
Parties undertake to hold free elections at reasonable intervals by secret ballot, under 
conditions which will ensure the free expression of the opinion of the people in the choice of 
the legislature’. In the same way, the Charter of Fundamental Rights of the European Union 
guarantees the right to vote and to stand as a candidate at elections to the European 
Parliament (Art. 39) and the same to local elections (Art. 40).

8  The → American Convention on Human Rights (1969) establishes in its Article 23 that:

1.  Every citizen shall enjoy the following rights and opportunities:

a)  to take part in the conduct of public affairs, directly or through freely 
chosen representatives;

b)  to vote and to be elected in genuine periodic elections, which shall 
be by universal and equal suffrage and by secret ballot that guarantees 
the free expression of the will of the voters; and

c)  to have access, under general conditions of equality, to the public 
service of his country.

2.  The law may regulate the exercise of the rights and opportunities referred 
to in the preceding paragraph only on the basis of age, nationality, residence, 
language, education, civil and mental capacity, or sentencing by a competent 
court in criminal proceedings.

9  The → African Charter on Human and Peoples’ Rights (1981) (‘Banjul Charter’) provides 
for the right to participate in government (Art. 13) and, in its first paragraph, establishes 
that ‘every citizen shall have the right to participate freely in the government of his country, 
either directly or through freely chosen representatives in accordance with the provisions 
of the law’.
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10  According to the Asian Human Rights Charter (1998):

the corollary of the respect for human rights is a tolerant and pluralistic system, in 
which people are free to express their views and to seek to persuade others and in 
which the rights of minorities are respected. People must participate in public 
affairs, through the electoral and other decision making and implementing 
processes, free from racial, religious or gender discriminations.

11  With regard to international courts, the Grand Chamber of the → European Court of 
Human Rights (ECtHR) held—in one of the leading cases in this field, Hirst v United 
Kingdom (2005) (ECtHR)—that:

the rights guaranteed under Article 3 of Protocol No. 1 are crucial to establishing 
and maintaining the foundations of an effective and meaningful democracy 
governed by the rule of law … The right to vote is not a privilege. In the twenty-first 
century, the presumption in a democratic State must be in favour of inclusion, as 
may be illustrated, for example, by the parliamentary history of the United Kingdom 
and other countries where the franchise was gradually extended over the centuries 
from select individuals, elite groupings or sections of the population approved of by 
those in power. Universal suffrage has become the basic principle.

12  Lastly, in another legal field, the → Inter-American Court of Human Rights (IACtHR) in 
Yatama v Nicaragua (2005) (IACtHR) stated that:

in a democratic society, the rights and freedoms inherent in the human person, the 
guarantee applicable to them and the rule of law form a triad, in which each 
component defines itself, complements and depends on the others for its meaning.

13  When deliberating on the importance of political rights, the Court observes that the 
American Convention on Human Rights (1969) itself, in its Article 27, prohibits their 
suspension as well as that of the judicial guarantees essential for their protection. This 
Court has considered that ‘representative democracy is the determining factor throughout 
the system of which the Convention is a part’, and a ‘principle’ reaffirmed by the American 
States in the Charter of the → Organization of American States (OAS), the basic instrument 
of the inter-American system. The political rights protected in the American Convention, as 
well as in many international instruments, promote the strengthening of democracy and 
political pluralism (→ civil and political rights).

14  According to the Venice Commission’s Code of Good Practice in Electoral Matters 
(→ Venice Commission):

democracy is inconceivable without elections held in accordance with certain 
principles that lend them their democratic status. These principles comprise two 
aspects, the first, the hard core, being the constitutional principles of electoral law 
such as universal, equal, free, secret, and direct suffrage, and the second the 
principle that truly democratic elections can only be held if certain basic conditions 
of a democratic state based on the rule of law, such as fundamental rights, stability 
of electoral law, and effective procedural guarantees, are met.

C.  The Constitutional Recognition of the Right to Vote
15  Not only international treaties but also democratic constitutions recognize the right to 
vote as a fundamental right (→ fundamental rights). It is usually linked to nationality and 
should be exercised directly, freely, equally, and secretly. In this sense, for example, the 
Basic Law for the Federal Republic of Germany: 23 May 1949 (as Amended to 13 July 2017), 
Main Text, III The Bundestag, Article 38 (Ger) establishes that:
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(1)  Members of the German Bundestag shall be elected in general, direct, 
free, equal and secret elections

(2)  Any person who has attained the age of eighteen shall be entitled to vote; 
any person who has attained the age of majority may be elected.

16  In Africa, the Constitution of the Republic of South Africa: 18 December 1996 (as 
Amended to 2012), Main text, Chapter 2: Bill of Rights, Article 19 (S Afr) states that:

2.  Every citizen has the right to free, fair and regular elections for any 
legislative body established in terms of the Constitution.

3.  Every adult citizen has the right a. to vote in elections for any legislative 
body established in terms of the Constitution, and to do so in secret.

17  In Asia, according to the Constitution of India: 26 January 1950 (as Amended to 16 
September 2016), Main text, Part XV: Elections, Article 326 (India):

The elections to the House of the People and to the Legislative Assembly of every 
State shall be on the basis of adult suffrage; that is to say, every person who is a 
citizen of India and who is not less than eighteen years of age on such date as may 
be fixed in that behalf by or under any law made by the appropriate Legislature and 
is not otherwise disqualified under this Constitution or any law made by the 
appropriate Legislature on the ground of non-residence, unsoundness of mind, 
crime or corrupt or illegal practice, shall be entitled to be registered as a voter at 
any such election.

18  In South America, the Constitution of the Federative Republic of Brazil: 5 October 1988 
(as Amended to 2017) Main text, Chapter IV, Political Rights, Article 14 (Braz) provides 
that:

The sovereignty of the people shall be exercised by universal suffrage and by the 
direct and secret voting, with equal value for all, and, according to the law …

§1.  Electoral enrolment and voting are:

I.  mandatory for persons over eighteen years of age;

II.  optional for:

a)  the illiterate;

b)  those over seventy years of age;

c)  those over sixteen and under eighteen years of age.

§2.  Foreigners cannot register as voters and neither can conscripts during 
their period of compulsory military service.
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D.  The Legal Status of the Right to Vote
19  The right to vote has been legally constructed as a subjective right; that is, as a degree 
of empowerment that constitutions attribute to individuals who meet certain requirements 
—a minimum age, and in many states a certain nationality—so that they participate 
politically in society. Voting is a good example of a right that can only exist and be 
implemented with the cooperation of public authorities and in particular with that of 
Parliament, since its exercise requires rules of procedure and organization.

20  This necessary collaboration of Parliament(s)—in federal states, there are usually 
specific rules for federal elections and some others, similar or not, for elections to the state 
legislative chambers—is specified in electoral laws. These norms determine who can vote, 
who can be elected and under what conditions, for how long, and with what organizational 
criteria, either in procedural or territorial terms.

21  However, there is the risk that the legislator—or legislators, in the case of federal states 
—could take advantage of their necessary intervention to design → electoral districts 
tailored to parliamentary → majority. In this regard, we can mention the recent cases of 
gerrymandering endorsed by the Supreme Court of the United States, in Rucho and ors v 
Common Cause and ors (2019) (US)—regarding North Carolina—and in Lamone v Benisek 
(2018) (US)—regarding Maryland. On other occasions, the risk is that legislators impose 
excessive bureaucratic hurdles to the registration of voters, thereby making public 
participation much more difficult, especially in the case of those who are most vulnerable.

E.  The Progressive Universalization of the Right to Vote
22  The universal nature of suffrage, guaranteed both in constitutional texts and 
international treaties, means that any personal, social, cultural, economic, or political 
circumstances must be set aside in order to delimitate the status of this right. Nonetheless, 
this abstraction is not absolute since not everybody can vote, for example minors and, in 
several → electoral systems and processes, individuals with certain psychiatric disabilities 
or foreigners. Felony disenfranchisement is one of the collateral consequences of criminal 
conviction in most states in the United States, resulting in the loss of the right to vote due 
to conviction for criminal offense.

23  One of the historical landmarks in this process of suffrage universalization was the 
incorporation of a collective that despite representing half or more of the world population 
remained excluded from the right to vote: women. This legal process began in New Zealand 
(1893) and in the northern American states of Wyoming (1889), Colorado (1893), and Utah 
(1895), although it didn’t become widespread until the last years of the second decade of 
the twentieth century (the Constitution of the United Mexican States: 5 February 1917 (as 
Amended to 2018) (Mex); the Constitution of the German Reich: 11 August 1919 (→ Weimar 
Constitution (1919)); and the 19th Amendment to the Constitution of the United States) and 
in the early 1930s (the Spanish Constitution of 1931: 9 December 1931 (Spain)). Even so, 
the belated recognition of female suffrage is rather surprising, having been delayed in 
France until 1945 and in Switzerland until 1971.

24  After the Second World War, women’s active suffrage was recognized in international 
treaties about the rights of people and, at present, is considered a given. In most states, the 
voting democratization processes have moved within the field of nationality, since the rights 
of political participation—in particular, suffrage—have not been fully attributed in many 
cases to foreigners.
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25  One of the traditional reasons for the rejection of suffrage for foreigners has been the 
undermining that national sovereignty could suffer if nationals of another state could 
intervene in the adoption of political decisions. At present, this prevention has not been 
fully overcome. With the exception of some isolated cases to be mentioned below, the 
abstraction of foreign status for the exercise of the right to vote has only been accepted in 
local elections. In this case, it is understood that local decisions do not entail the exercise of 
sovereign functions, which are fully reserved to nationals. Some states recognize the 
possibility that foreigners from countries with a common colonial past or cultural 
similarities may participate in all or most electoral processes (→ colonization). This is what 
happens in United Kingdom with nationals of the → Commonwealth and Irish countries; in 
Ireland and Australia with the British; and in Portugal with Brazilians granted a ‘special 
political status’.

26  Only a minority of states recognize full political rights to foreigners. New Zealand first 
introduced voting rights for all residents in 1975, amending the legislation in 1993 to 
establish that only ‘permanent residents’ who have lived in the country for over two years 
are eligible to vote. In the Americas, the Political Constitution of the Republic of Chile 
(Codified law promulgated by Supreme Decree No. 100): 11 September 1980 (as Amended 
to 2021), Main Text, Chapter II: Nationality and Citizenship, Article14 (Chile) states that 
‘foreigners residing in Chile for more than five years and who comply with the requirements 
specified in the first paragraph of Art. 13, can exercise the right of suffrage in the cases and 
forms that the law determines’. In a similar way, the Constitution of Uruguay: 15 February 
1967 (as Amended to 2004), Main text, Art. 78 (Uru) establishes that:

foreign men and women of good conduct, having a family in the Republic, who 
possess some capital or property within the country or are engaged in some 
profession, craft, or industry and have habitually resided at least fifteen years in the 
Republic have the right to vote without the necessity of previously obtaining legal 
citizenship.

27  According to the Constitution of the Republic of Ecuador: 28 September 2008 (as 
Amended to 2021), Main Text, Chapter V: Rights to participation, Article 63(2) (Ecuador): 
‘foreign persons residing in Ecuador have the right to vote as long as they have resided 
legally in the country for at least five years’.

28  On the other hand, the right to vote in all kinds of elections is in many constitutional 
systems exclusively reserved for nationals of the country. In fact, international treaties 
highlight the link between suffrage and nationality. For example, Article 21 of the Universal 
Declaration of Human Rights states that ‘everyone has the right to take part in the 
government of his country, directly or through freely chosen representatives’. Article 25 of 
the International Covenant on Civil and Political Rights contains a virtually identical 
provision.

29  It is possible, however, to find international documents, especially in Europe, 
favourable to the recognition of political rights to foreigners. In this sense, for example, we 
can look to the Opinion of the European Economic and Social Committee on ‘Access to 
European Citizenship’; the Communication from the Commission on a Common Agenda for 
Integration, Framework for the Integration of Third-country Nationals in the European 
Union; the Convention on the Participation of Foreigners in Public Life at Local Level 
(1992); the different papers of the so-called Venice Commission (European Commission for 
Democracy through law), etc.
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30  The democratization of domestic and international political processes, as well as 
unstoppable globalization and a constant flow of people from one country to another, make 
these exclusions anachronistic, and explain in part the extension of political rights to non- 
national subjects. They demand, in short, a more dynamic and open concept of citizenship. 
In a democratic system, citizens are such because of their legal relationship with the state; 
that is, by the set of rights and obligations that make up that linkage, which is not the 
consequence but rather the premise of citizenship itself. Since democracy based on formal 
equality allows a better approach between governors and the governed, it must become the 
model to be used in all spheres of political power of the state. Thus, the recognition of 
rights inherent to the political citizenship, especially suffrage, should be necessarily 
connected with the subjection of the individual to a particular legal order.

F.  Equal Vote
31  As has been previously explained, according to Article 25 of the International Covenant 
on Civil and Political Rights:

every citizen shall have the right and the opportunity, without any of the distinctions 
mentioned in Article 2 and without unreasonable restrictions … (b) To vote and to 
be elected at genuine periodic elections which shall be by universal and equal 
suffrage and shall be held.

32  Equal suffrage means that all votes cast should have the same value, which is the result 
of the identical importance of all opinions. This fact has a direct relation to political 
pluralism. As can be seen throughout history, equal vote has a close relationship with its 
universal character.

33  However, even in ‘mature democracies’ which provide for universal suffrage, many 
votes do not get political representation. This usually happens in majoritarian electoral 
systems such as the British one: in each local area, the candidate with most votes wins. 
Winners do not need to get a majority of votes to win. They only need to get one more vote 
than anyone else gets.

34  Traditionally, a direct way of mitigating the equal vote has been to establish a 
‘reinforced’ suffrage system, either a ‘plural’ or ‘multiple’ vote. The former allows a person 
to cast multiple votes at the same polling place since there are certain conditions that other 
individuals do not meet; while the latter allows a person to cast votes at more than one 
polling place for different concepts or reasons. For example, until 1968 there was ‘multiple’ 
suffrage for certain British voters in → Northern Ireland.

35  Nonetheless, without formally attributing greater value to the suffrage of one person 
than that of other voters, this distorted effect may occur because of the combination of two 
essential factors of the electoral system: constituencies and the electoral formula. Certain 
electoral formulas, when applied to small constituencies (with few representatives) have 
effects of over- and underrepresentation. It is well known, in this respect, the inequality 
caused by the D’Hondt electoral formula in constituencies with less than seven or eight 
representatives: with this system, a political party that gets the 42 per cent of the votes can 
obtain more than 50 per cent of the seats of the Spanish Congress of Deputies because that 
method tends to reinforce the advantage of the electoral lists gaining higher numbers of 
votes to the detriment of those that get fewer votes (→ political parties or fractions in 
legislative body; → chamber of deputies). Under the D’Hondt formula, each party’s total 
number of votes is repeatedly divided, until all seats are filled, by the divisor 1 + the 
number of seats already allocated (ie 1, 2, 3, 4, etc). Each division produces an average, and 
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the list with the ‘highest average vote’ is awarded the first seat, the next highest the second 
seat, and so on, until all seats have been allocated.

36  Another formula that distorts the equality of votes in a proportional system can be 
found, for example, in Greece: its current system is called ‘reinforced proportionality’, 
which is a form of semi-proportional representation with a 50-seat majority bonus for the 
party that wins a plurality of the vote (→ proportionality; → majority).

37  In the United States, the inequality of votes has been historically linked to racial 
prejudices and gerrymandering practices, something that the Supreme Court of the United 
States, among others, coped with in the 1960s in the well-known judgment Reynolds v Sims 
(1964) (US).

38  In a series of judgments between 1962 (Baker v Carr (1962) (US)) and 1964 (Reynolds v 
Sims and ors (1964) (US)) this Court considered itself competent to prosecute the electoral 
distribution that states had made. In many cases, it had not been updated for 60 years, 
leading to particularly hateful cases of → racial discrimination due to gerrymandering. 
These rulings examined the electoral systems of 36 states, many of which were annulled to 
avoid maintaining discrimination in majority-black neighbourhoods.

39  In any case, the risks of gerrymandering in the United States are at this time as present 
as they were in the 1960s, as seen in the recent cases of Rucho v Common Cause (2019) 
(US) and Lamone v Benisek (2018) (US). Unlike the ‘Warren Tribunal’, the current majority 
in the Supreme Court ‘conclude that partisan gerrymandering claims present political 
questions beyond the reach of the federal courts’ (→ justiciability).

40  Secondly, once the distribution of seats has been made in proportion to the population, 
the protection of the principle of equal suffrage requires periodic review, so that the 
inevitable demographic changes in the territory do not alter it. Madison was already aware 
of this need and noted that:

the number which is to prevail in the first instance is declared to be temporary. Its 
duration is limited to the short term of three years. Within every successive term of 
ten years a census of inhabitants is to be repeated. The unequivocal objects of these 
regulations are, first, to readjust, from time to time, the apportionment of 
representatives to the number of inhabitants, under the single exception that each 
state shall have one representative at least; secondly, to augment the number of 
representatives at the same periods, under the sole limitation that the whole 
number shall not exceed one for every thirty thousand inhabitants… (Madison 
‘Federalist No. 58’).

41  Although proportional distribution seems to be the most democratic option, it is almost 
impossible to achieve exact proportionality. However, as the → Federal Constitutional Court 
of Germany (Bundesverfassungsgericht) has stated, the objective of proportional 
representation is for all parties to be represented in the body whose election is concerned, 
in a relation as close as possible to the number of votes received. The equal contribution 
towards success requires the contribution of each vote towards success to be equal, 
whatever party it was cast for. This also means that it must be able to have a positive effect 
for the party for which it was cast (BVerfGE, 121, 266 (3 July 2008) (Ger)).
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G.  Free Vote
42  The requirement of the vote to be a free act was already included, as it has been 
previously explained, in the English Bill of Rights and the Virginia Bill of Rights. It is an 
essential and therefore obvious condition in a democratic system. If the exercise of voting is 
subject to threats, coercion, or any kind of external influence that constraints the 
individual’s freedom, the electoral process is not democratic. This requirement is closely 
related to the secret nature of vote, which, as shown below, is nothing more than a 
guarantee of freedom.

43  Electoral norms usually include a set of rules aimed at ensuring that the formation of 
the citizens’ will to cast the vote is as autonomous as possible. For this purpose, election 
campaign’ acts are prohibited either on the election day or even on the previous one, as in 
Spain, to avoid propaganda that may constrain the voter in the moments immediately 
preceding of suffrage.

44  The ban on the publication of studies and electoral polls in the days prior to elections 
has the same goal. Even the possibility of voting by correspondence, although it is not a 
guarantee of freedom strictly speaking, may contribute to exempt the vote from external 
conditions when there is some degree of political or social pressure against the 
participation in a particular electoral process. In this regard, the existence of a ‘paid voting 
leave’ also aims at ensuring the freedom of suffrage.

45  Free vote is, in theory, compatible with the obligation to vote, since the option of 
casting a blank or even an invalid ballot is possible in any case. The difference between the 
two shores of the Atlantic is striking: while in most of the United States voting has been 
compulsory since the first decades of the twentieth century, this is not the case in most 
European countries.

46  Constitutional or legal norms about compulsory vote usually include exceptions on the 
grounds of personal circumstances (having a certain age, being sick, being temporarily 
away from the place of exercise of suffrage, residing abroad, etc) or the performance of 
public functions. As we have already seen, the Constitution of Brazil, Article 14 proclaims 
that.

47  Even if compulsory vote does not imply an infringement of free vote, it seems more 
correct, in democratic terms, not to make it a mandatory act. Thus, the political self- 
determination of citizens also extends to the fact of casting, or not, the vote. In this 
possibility, the dimension of suffrage as a subjective right of individuals is greater than its 
dimension as a public service to the state.

H.  Secret Vote
48  Constitutional texts unanimously proclaim that suffrage must be secret (→ secret 
ballot). For example, the Constitution of Greece: 11 June 1975 (as Amended to 2008), Main 
text, Section III: Parliament, Chapter I: Election and Composition of Parliament, Article 
51(3) (Greece) says that ‘the Members of Parliament shall be elected through direct, 
universal and secret ballot by the citizens who have the right to vote, as specified by law’; 
the Constitution of the Republic of Senegal: 22 January 2001 (as Amended to 2016), Main 
text, Title III: Of State and of Sovereignty, Article 3 (Senegal) declares that the ‘suffrage 
may be direct or indirect. It is always universal, equal, and secret’; and according to the 
Constitution of Japan: 3 November 1946, Main text, Chapter III: Rights and Duties of the 
People, Article 15 (Japan) ‘universal adult suffrage is guaranteed with regard to the election 
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of public officials. In all elections, secrecy of the ballot shall not be violated. A voter shall 
not be answerable, publicly or privately, for the choice he has made’.

49  Secrecy is a guarantee aimed at ensuring that the vote is the free expression of the 
elector’s will, who might feel fettered if their choice could be made known to others without 
their consent.

50  Nevertheless, secret vote is not about keeping it necessarily reserved by the elector, but 
rather about prohibiting that it could be publicly known against their will. Thus, this 
principle would not be affected if, for whatever circumstances, the individual decides to 
reveal whether or not they have voted and, if so, what their choice has been. However, vote 
disclosure by the holder of the right during the electoral act is prohibited in some systems, 
preventing the latter from exhibiting his suffrage or from making statements about its 
content.

51  Secret vote has been articulated through different technical instruments, all aimed at 
enabling the voter to decide intimately his final choice. Those mechanisms range from the 
characteristics which the ballot papers and envelopes should meet to, for example, the 
existence of a voting booth and the necessary elements it should have to preserve 
anonymity.

I.  Do Term Limits Constrain the Human and Political Rights of 
Voters?
52  In a letter dated 24 October 2017, the Secretary General of the OAS invited the Venice 
Commission to undertake a study on the right to re-election, against the background of a 
recently observed bad practice of modification of presidential terms through a decision of 
constitutional courts rather than through a reform process.

53  According to the Commission’s Report, limits may inhibit voters from choosing the 
incumbent or former president again as president. However, this is a necessary 
consequence of the need to restrict the right to re-election of the incumbent or former 
president. Limits on re-election pursue the aim of preserving democracy and protect the 
human right to political participation.

54  In the Commission’s view, and in the light of the comparative analysis of the 
constitutions of the 58 countries under consideration, abolishing limits on presidential re- 
election represents a step back in terms of democratic achievement. At any rate, should the 
people wish to modify such term limits, a constitutional amendment needs to be sought 
according to the relevant constitutional rules.

55  If a ban or restriction on re-election may affect the right and the capacity of citizens to 
hold those in power accountable, citizens’ ability to hold those in power accountable is 
always limited by legal conditions related to suffrage regulations, such as age, citizenship, 
legal capacity, among others, and by the rules that regulate the right to stand for office and 
access to the ballot or nomination rules.

J.  Conclusions
56  The right to vote is essential to democracy and the rule of law. This right not only 
imposes positive obligations on the legislature and the executive but demands to interpret 
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the Electoral Act in a way that gives → effectiveness to constitutional declarations, 
guarantees, and responsibilities.

57  The right to vote is recognized in the most important global and regional treaties.

58  The constitutional text of any democratic state recognizes the right to vote as a 
fundamental right, usually linked to nationality and meant to be exercised directly, freely, 
equally, and secretly.

59  The vote is a good example of a right that can only exist and be implemented with the 
cooperation of public authorities and, in particular, with that of Parliament, since its 
exercise requires rules of procedure and organization.

60  One of the main risks of the right to vote is that legislators may take advantage of their 
intervention to design the electoral colleges tailored to the parliamentary majority or that 
they impose excessive bureaucratic hurdles to voter registration, thereby making public 
participation much more difficult, especially for those most vulnerable.

61  The democratization of domestic and international political processes, unstoppable 
globalization, and the constant flow of people from one country to another make these 
exclusions anachronistic, calling for the extension of political rights to non-national 
subjects.

62  Majoritarian electoral systems, as well as those theoretically proportional with explicit 
or implicit bonus to the majoritarian political parties, distort the principle of the equality of 
votes.

63  Compulsory voting does not imply an infringement of free voting. However, it seems 
more desirable, in democratic terms, not to make it a mandatory act.

64  Finally, secret voting is a guarantee aimed at ensuring that the vote is a free expression 
of the elector’s will.
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